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The Lummi Nation and the Nooksack Tribe have federal reserved water right
claims to water in WRIA 1 for 1) the purposes of their reservations as permanent,
economically viable homelands, and 2) for instream flows sufficient to support a
harvestable surplus of salmon. In addition, the U.S. Forest Service and the
National Park Service have federal reserved water rights claims for the purposes
of these federal reservations.

The purpose of this paper is threefold: to provide a general overview of federal
reserved water rights, to briefly describe a negotiated settlement approach used
to resolve conflicts that occur when water is allocated by states prior to the
quantification of federal reserved water rights, and to identify the significance of
federal involvement in water rights settlements. Several reference documents
are identified that provide much more detailed information on the topics of federal
reserved water rights and negotiating solutions to water right conflicts.

The working group that prepared this public education document were: Tom
Anderson and Rebecca Schlotterback (PUD No. 1 of Whatcom County), Jim
Bucknell and Tom Laurie (Washington Department of Ecology), Leroy Deardorff
and Jeremy Freimund (Lummi Natural Resources Department), Robert Kelly and
Llyn Doremus (Nooksack Tribe Natural Resources Department), Clare
Fogelsong (City of Bellingham), Bruce Roll and John Thompson (Whatcom
County Water Resources), and Bill Verwolf (Small Cities Caucus). This
document is for educational purposes and does not necessarily represent the
views of Whatcom County government.

FEDERAL RESERVED WATER RIGHTS
What are federal reserved water rights?

The concept of federal reserved water rights originated in a 1908 decision by the
United States Supreme Court in the lawsuit Winters v. United States, 207 U.S.
564. This decision, which resolved a lawsuit brought by the United States to
protect the water rights of an Indian tribe for agricultural irrigation, states that
when the federal government established a reservation, the federal government
implicitly reserved a quantity of water necessary to fulfill the purposes of the
reservation. Tribal water rights have been found to date from “time immemorial”
for uses that predate the reservation (e.g., fishing) and from the date of the
reservation for uses that originate with the reservation (e.g., agriculture). The
Winters doctrine is the basis for federal reserved water rights for Indian
reservations, national forests, wildlife refuges, national parks, military bases and
other federal reserves. References that provide additional information about
federal reserved water rights for Indian tribes and nations include Getches (1990)
and MacDonald (2002).
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What does the term “purposes of the reservation” mean?

The purposes of a reservation are determined after careful examination of the
documents that established a reservation. Frequently originating documents
(e.g., treaty, statute, or executive order) for Indian reservations imply or explicitly
state that the reservation was established to be a “permanent home” for a
particular Indian tribe. Once established, Indian reserved water rights may
encompass a variety of tribal needs, such as domestic, commercial, municipal,
industrial, agricultural, recreational, cultural, and other uses. In two water right
lawsuits in Washington State, federal courts determined that the purposes of the
Colville Indian Reservation (U.S. v Walton) and the Spokane Indian Reservation
(U.S. v Anderson) included preserving the tribes’ traditional hunting and fishing
lifestyles. On the base of this determination, water rights were awarded for a
replacement fishery in one case and instream flow for a fishery in the other.

What are off-reservation Indian water rights?

The Point Elliot treaty and similar treaties negotiated by Governor Stevens in the
mid-1800s include specific language reserving rights to hunt, fish, and gather at
all usual and accustomed grounds and stations that are off the reservation.
Some courts have ruled that under this treaty language, the tribes impliedly
retained off-reservation rights to sufficient water to sustain the fish and the
habitat in order to have a meaningful right to hunt and fish at the usual and
accustomed grounds and stations. In the ongoing Yakima River adjudication
(Ecology v Aquavella) the Superior Court determined, and the Washington State
Supreme Court affirmed, that the Yakama Nation has “time immemorial: rights for
instream flow for fisheries both on- and off-reservation based on the tribe’s treaty
reserved rights.

Are federal reserved water rights the same as state water rights?

No. The laws and treaties of the United States preempt state law — states may
not limit or curtail exercise of federal reserved water rights. In addition, with
some exceptions, under state water law water must be put to continuous,
beneficial use to maintain and preserve a water right. The term, “use it or lose it”
is commonly used to summarize this provision in state water law. In contrast,
federal reserved water rights are “reserved” and not subject to forfeiture for non-
use. Finally, with some exceptions for municipal rights, state water rights
generally cannot be changed with respect to the point of diversion, place of use,
or purpose of use without obtaining state authorization. In contrast, federal
reserved on-reservation water rights are generally believed to be able to be used
for any and all of the purposes of the reservation.
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What is a “priority date” and why is it important?

Water in Washington State is allocated pursuant to the prior appropriation
doctrine. This doctrine, commonly summarized by the term “first in time, first in
right”, states that the first person or organization to initiate a water right that they
perfect with due diligence has the most senior and, therefore, the highest priority
right to use the water. Water rights have a priority date which, under the
Washington State surface and ground water codes, is the date that a completed
water right application is received by the State or, in the case of wells that do not
require a water right permit or for uses of water that predate the state water code,
the date that the water right was first initiated by notice or construction of works
completed with due diligence. Absent due diligence, the priority date of pre-
code rights is the date water was first put to beneficial use. In times of shortage,
earlier or “senior” water right holders have priority over later or “junior”
appropriators. This senior right is entitled to be fully satisfied before any other
water use.

Because most Indian communities were established well before non-Indian
settlement, and because Indians had relied on water to support hunting, fishing,
and gathering at all usual and accustomed grounds and stations since time
immemorial, Indian reserved water rights recognized by the courts have had very
senior priority dates. By state law, the Department of Ecology (Ecology) must
ensure that senior water rights will not be impaired by a newly authorized water
use, a water rights transfer, or a change of water rights. Since federal reserved
water rights generally are the most senior water rights, can be large in size, and
are not quantified, they have the potential to create serious and substantial water
management problems in many watersheds. Until these more senior water rights
are quantified, water uses authorized under state law are uncertain and more
likely to lead to disputes as to whether such rights are impaired.

NEGOTIATED SETTLEMENTS
How are conflicts over federal reserved water rights resolved?

Conflicts over federal reserved water rights are generally resolved either through
litigation or negotiation in the context of litigation. Historically, federal reserved
water rights were quantified through lengthy and expensive lawsuits in a process
known as a general stream adjudication. Because of the time and expense
associated with litigation, and the risk of a court or administrative agency
imposing an unsatisfactory outcome (and the divisive effect of litigation on a
community), some parties involved in conflicts over federal reserved water rights
have elected to negotiate a settlement of claims. A negotiated settlement of
Indian water rights can provide the tribes, state, federal government, and private
water users a mechanism to develop creative solutions where all parties can
benefit.
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What are some of the models used to negotiate Indian reserved water
rights disputes?

There are a number of models used to negotiate Indian reserved water rights
disputes including:

1.

One model is simply that a general stream adjudication is started in state
court bringing in the United States and tribes. In the context of that litigation
the state, private parties, federal government and tribal parties agree to
settlement discussions. A settlement is developed that is acceptable to all
parties and filed with the adjudication court. Often settlements include and
are contingent upon water development projects that must be authorized and
funded through federal and state governments.

. Montana took a comprehensive approach to water rights adjudication and the

Montana Legislature established Montana’s Reserved Water Rights Compact
Commission in 1979 as part of the statewide general stream adjudication
process. The Compact Commission is composed of nine members appointed
by the Governor, the legislature and the Attorney General with a multi-
disciplinary staff of eleven professional and technical members. The claims
of the tribes and the federal agencies are suspended from adjudication in the
Montana Water Court while the Compact Commission is negotiating them.
Settlements negotiated by the Commission on behalf of the State of Montana
are ratified by the Montana Legislature and the Tribal Councils and approved
by the appropriate federal authorities. In some instances, approval by the
U.S. Departments of Justice and the Interior are sufficient. In other cases,
where federal authorization or federal appropriations are needed to
implement provisions of the settlement, congressional approval is required.
Public meetings are held during the initial stages of negotiations and again
when negotiations are nearing completion.

Under Oregon’s statutes, the Director of the Water Resources Program is
authorized to enter into negotiations with tribes and the federal government to
settle federally reserved Indian water rights. The statute requires that the
negotiation process is open to the public and that the settlement be finalized
by being submitted to the “appropriate” court. It further provides that anyone
who has water rights affected by the settlement has standing in court to
challenge the settlement. If the challenge is upheld, the court remands the
settlement back to the negotiators for further action. In past negotiations, the
Oregon Water Resources Department formed a state team consisting of state
agencies for the negotiations. The state also created a “public advisory
group” made up of all key affected non-tribal parties. The state team met with
the advisory group on a regular basis throughout the negotiations.

. A fourth model is the negotiated settlement process. Attachment 1 is a flow

chart of the settlement process from Checchio and Colby (1993). Once the
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parties have decided that they need to negotiate a settlement, the following
general steps are taken:

e preparations,

reaching local agreement,

final authorization by state and local parties,

federal review and approval,

tribal approval,

court approval,

funding the settlement, and

implementation.

As summarized in Attachment 1, each of these steps have a number of
components.

Have there ever been negotiated settlements over Indian Water Rights?

Yes, as shown in Attachment 2, there have been at least 18 congressionally
ratified negotiated settlements of Indian water rights since 1978. In addition,
there are other tribal-state compacts codified in state law that have not been
ratified by Congress.

What do the negotiated settlements usually address?

Most settlements include the following basic provisions (Checchio and Colby
1993):

e quantity and source of water entitlement,
quality of water supplies,

reliability of water sources,

physical structures,

management flexibility,

waiver of claims,

economic development funds,

protection of existing uses, and

water marketing provisions.

In addition to these basic provisions, settlements may contain provisions for joint
resource management (including planning, monitoring, implementation) and for
dispute resolution.

What references explain the negotiation process involving federal reserved
water rights?
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There are a number of good references that better describe both how
negotiations over Indian water rights are conducted and current and pending
Indian water rights settlements (e.g., Checchio and Colby 1993, Hare 1997, and
Sly 1988). In general, the parties to successful negotiations over Indian water
rights include the affected Indian tribe(s), the federal government, the state, and
non-Indian water interests. In 1990, the federal government established criteria
and procedures for the negotiation of federal reserved water rights (33 Fed. Reg.
9223, March 12, 1990). The guidelines establish criteria for evaluating proposed
Indian water rights settlements and outline procedures for federal participation in
negotiations. The federal guidelines only apply to the federal agencies involved
in the negotiations — they do not apply to tribe(s), the state, Congress, or non-
Indian water interests. The intent of the guidelines is to notify the settlement
parties of how the federal negotiation team will conduct themselves and what
criteria will be used by the administration to evaluate settlements. In summary, if
the Department of Interior decides that the federal government should take part
in a negotiated settlement, the guidelines require the appointment of a federal
negotiation team to coordinate the participation of the various federal parties
(e.g., Department of Justice, Department of Interior, Office of Management and
Budget, Environmental Protection Agency, Department of Agriculture). All
federal team communications with other negotiating parties are to be made
through the Team Chair.

SIGNIFICANCE OF FEDERAL INVOLVEMENT

Does the federal government need to be a party to Indian Water Rights
Settlements?

Yes, the federal government has a trust responsibility to Indian tribes and
nations. This trust responsibility provides federal protection for Indian resources
(e.g., timber, water, fisheries) and federal assistance in resource development
and management (Checchio and Colby 1993). Although this trust relationship
may entitle Indian tribes to receive specific benefits not available to other
citizens, these benefits are not based on race. The benefits that flow from this
trust relationship are derived from the government-to-government relationship
between the United States and Indian tribes (Checchio and Colby 1993).
Federal goals in Indian water rights settlements include the following (Checchio
and Colby 1993):

fulfilling trust responsibility,

protecting rights of other federal reserves,

protecting endangered species,

protecting water quality,

balancing financial obligations,

fulfilling legal obligations, and

protecting federal project water users (if they exist in a watershed).
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What is the significance of federal involvement in Indian water rights
settlements?

The significance of federal involvement in Indian water rights settlements include:

1. Tribal governments can not provide certainty and finality to the other
participants unless the federal government, as its trustee, also agrees.

2. All parties with water rights claims would be involved in settlement
negotiations.

3. The federal government can fulfill its trust responsibilities to tribes without
compromising its obligations to clean water, endangered species, and other
federal reserves. That is, federal involvement provides an opportunity to
ensure that a settlement and its associated modifications to water
management practices also complies with the Clean Water Act and the
Endangered Species Act.

4. The federal government can resolve its liability associated with damages
claims brought against it by Indian tribes and nations for breach of trust (i.e.,
failure to protect Indian water resources). In order to settle breach of trust
damages claims brought against it by Indian tribes and nations, the federal
government’s financial contribution to settlements can be substantial. Federal
contributions to Indian water rights settlements have ranged from $3.4 to
$125 million.

5. Federal contributions to settlements have included funding to affected non-
tribal interests and tribal governments to support conservation measures
(e.g., lining irrigation canals, reclamation and reuse, loan forgiveness, dam
construction/improvements to increase storage), other water management
facilities (e.g., new or replacement water distribution systems, stream
gaging/monitoring network), stream restoration/improvement projects, and
land acquisition.

References:
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ATTACHMENT 1
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